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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

NO. 46775-2019

)
)

V.

)

Shoshone County Case N0.
CR40-1 8-985

)

BRANDON J. WILSON,

)
)

Defendant-Appellant.

RESPONDENT'S BRIEF

)
)

Issue

Has Wilson

failed to

show any

basis for reversal of the district court’s order denying his

Rule 35 motion for a reduction 0f sentence?

Wilson Has Failed T0 Establish

Any Basis For Reversal Of The District Court’s

Order Denying

His Rule 35 Motion
Pursuant to a plea agreement, Wilson pled guilty, Via an Alfordl plea, to domestic battery

with traumatic injury, and the state agreed to dismiss a separate case and to not ﬁle a sentencing

1

North Carolina

V. Alford,

400 U.S. 25 (1970).

enhancement.

As

(R., pp.70, 73.)

as to conviction

and sentence.”

years, With three years ﬁxed.

Wilson waived

part of the plea agreement,

The

(R., p.70.)

(R., pp.77—82.)

district court

his right “to appeal

imposed a uniﬁed sentence of ﬁve

Wilson ﬁled a timely Rule 35 motion

for a

reduction 0f sentence, which the district court denied. (R., pp.86-87; Aug., pp.2-3.) Wilson ﬁled

a timely notice 0f appeal. (R., pp.92-95.)

Mindful of the “requirement to present new or additional information,” Wilson
that the district court

abused

its

discretion

sentence “for the reasons articulated

Wilson’s argument
as excessive.

fails for

Second, even

any basis for reversal of the

The waiver 0f the
enforced

if

it

was made

by

two reasons.
if

by denying

(Appellant’s brief, pp.4-5.)

Wilson waived the

right to challenge his sentence

Wilson did not waive

his right to appeal,

he has failed t0 establish

order denying his Rule 35 motion

district court’s

right to appeal as a

voluntarily,

Rule 35 motion for reduction 0f

counsel below.”

trial

First,

his

asserts

component 0f a plea agreement

knowingly and

intelligently.

State V.

is

valid and Will be

Mugphy, 125 Idaho

456, 872 P.2d 719 (1994).

Wilson waived
Offer, signed

his right t0 challenge his sentence.

by Wilson, Wilson waived

Pursuant t0 the Pretrial Settlement

his “right to appeal as of right as t0 conviction

and

sentence.” (R., p.70.) This waiver incorporates Wilson’s right t0 appeal from the denial 0f Rule

35 absent the presentation 0f new evidence.

As explained by the Idaho Court 0f Appeals:

We hold that [the defendant’s]

appellate challenge to the denial of his Rule

35 motion has been waived by his plea agreement.
[The defendant’s] plea
agreement contained a clause by Which [he] waived his right t0 appeal his
sentence. Arguably, that waiver did not preclude [the defendant] from ﬁling a

Rule 35 motion for reduction of his sentence in the trial court. However, because
[the defendant] ﬁled n0 new evidence in support of that Rule 35 motion, an appeal
from the order denying the motion would amount to nothing more than a
challenge t0 the reasonableness 0f the sentence as originally imposed. T0 allow
an appellate challenge t0 the denial 0f the Rule 35 in these circumstances would
allow [the defendant] and similarly—situated defendants to evade the appeal waiver

agreements by merely ﬁling an unsupported Rule 35 motion and
appealing the subsequent denial order. Accordingly, we dismiss [this] appeal.
in their plea

App. 2006) (emphasis

State V. Rodriguez, 142 Idaho 786, 787, 133 P.3d 1251, 1252 (Ct.

original, internal citation

Wilson

and footnote omitted).

failed to support his

in

Because, as discussed in more detail below,

Rule 35 motion With any information

that could legitimately

be

characterized as new, his appeal should be dismissed.

Even

if the

failed t0 establish

Court declines t0 dismiss

this

any basis for reversal 0f the

appeal based upon Wilson’s waiver, Wilson has

district court’s

order denying his Rule 35 motion.

In State V. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007), the Idaho

Supreme Court

observed that a Rule 35 motion “does not function as an appeal of a sentence.” The Court noted
that

Where a sentence

leniency,

which

is

is

Within statutory limits, a Rule 35 motion

reviewed for an abuse 0f discretion.

motion, the defendant must show that the sentence

is

I_d.

is

merely a request for

Thus, “[w]hen presenting a Rule 35

excessive in light of

new

or additional

information subsequently provided t0 the district court in support 0f the Rule 35 motion.” Li.

Absent the presentation 0f new evidence, “[a]n appeal from the denial of a Rule 35 motion
cannot be used as a vehicle to review the underlying sentence.”

I_d.

Accord

State V. Adair, 145

Idaho 514, 516, 181 P.3d 440, 442 (2008).

On

appeal,

Wilson acknowledges

that

he provided no

new

or additional information in

support of his Rule 35 motion for a reduction of sentence, but nevertheless argues that the district
court abused

its

discretion

by denying

his

Rule 35 motion, “for the reasons articulated by

trial

counsel below.” (Appellant’s brief, p.5.) At the hearing on Wilson’s Rule 35 motion, Wilson’s
counsel requested a reduction of sentence “based 0n everything in the

PSR

bleak physical prognosis; kind 0f a terminal case of cancer.” (7/10/19

Tr., p.4,

the presentence report

(PSR) and information with respect

and [Wilson’s] very
Ls.19-23.) Both

to Wilson’s terminal cancer diagnosis

was before

— p.22,

the district court at the time 0f sentencing (R., p.62; PSI, p.18; 1/30/19 Tr., p.38, L.21

L.7); as such,

it

was not “new” information supporting a reduction of sentence.

Because Wilson presented n0 new evidence

in support

of his Rule 35 motion, he failed to

demonstrate in the motion that his sentence was excessive.

Having

failed t0

make such

a

showing, he has failed t0 establish any basis for reversal of the

district court’s

Rule 35 motion for reduction 0f sentence. The

order denying Wilson’s Rule 35

district court’s

order denying his

motion for reduction 0f sentence should therefore be afﬁrmed.

Conclusion

The

state respectfully requests that this

his right to appeal his sentence.

court’s order denying Wilson’s

Court dismiss Wilson’s appeal because he waived

Alternatively, the state requests this Court t0

Rule 35 motion for reduction 0f sentence.
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